


Preparing and Presenting Your Case for 
a Proper Hearing

DOCK-UMENTING 
EARNING CAPACITY 



Earning Capacity Workflow

Presenting an earning capacity argument has two main 
elements – Ability and Opportunity
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Earning Capacity Workflow
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The Department must be prepared to show that there is an employer 
that is willing to hire. (In re Marriage of Regnery (1989) 214 Cal.App.3rd 
1367)

Opportunity to Work exists “when there is substantial evidence of 
a reasonable likelihood that a party could, with reasonable effort, 
apply his or her education, skills and training to produce income". (In 
re Marriage of Smith (2001) 90 Cal.App.4th 74 citing In re Marriage of 
Cohn (1998) 65 Cal.App.4th 923, 930.)



Earning Capacity Workflow
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Showing jobs are available

CalJOBS; Indeed.com; Monster.com, 
LinkedIn.com, Glassdoor.com, 
Ziprecruiter.com, USAJobs.gov
Search in the local area of the obligor
Must be about the obligor’s “current 
circumstances” (no distinct cut-off)

Producing statistical information 
about obligor’s area
Employment Development Department 
(EDD)
Bureau of Labor Statistics (BLS)
Workforce Development Boards/ Areas 



Earning Capacity Workflow

Always be thinking about whether you will be able to admit 
the evidence!

Some information might only lead to admissible evidence.

You don’t have to prove that the obligor would have obtained 
the job if they had applied.
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Opportunity
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Opportunity

Help Wanted ads are not hearsay when offered to show that 
“offers to bargain” exist. 
♦ Marriage of LeBass and Munsee (1997) 56 Cal.App.4th 1331

Testimony from prior employers

Obligor’s resume / social media / LinkedIN profile? 

Qualified opinion testimony / vocational examination
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Opportunity

Courts have found that self-employed individuals have an 
opportunity to work so long as there is a substantial 
likelihood that they can produce income by applying 
marketable skills. 
♦ In re Marriage of Cohn (1998) 65 Cal.App.4th 923
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Historically Self-Employed Obligors



Opportunity
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“NO INFO” Cases – Shift the burden

Bureau of Labor Statistics
♦ Pages and pages and pages of data!
♦ Very difficult to find the first time – save your hyperlink!!!
♦ Really easy to use once you’ve found it.

It is important to know how the government defines specific 
areas.



Regional Definitions
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County – Local Government (58 total)

Metropolitan Statistical Area (MSA)– Consist of the county or counties associated with at 
least one urban area of at least 50,000 population, plus adjacent counties having a high 
degree of social and economic integration. Defined by the Office of Management and 
Budget. (28)

Metropolitan Division – if an MSA has a single core with a population of 2.5 million or 
more, it is subdivided to form smaller groups. (5)

Micropolitan Statistical Area – urban clusters of more than 10k, but less than 50k, with a 
high degree of social and economic integration. Data is identified by the County and 
not Micropolitan Statistical Area (8)



Using BLS.GOV
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Using BLS.GOV



Using BLS.GOV



Using BLS.GOV



Using BLS.GOV

https://data.bls.gov/dataViewer/view/timeseries/SMU06420200500000002



Using BLS.GOV



Using BLS.GOV



Evidentiary Issues

Official Records exception - Evidence Code 
section 1280 (Record by public employee)
♦Writing made by and within the scope of duty of 

a public employee
♦At or near the act, condition, or event
♦ Sources of information and method and time of 

preparation were such as to indicate its 
trustworthiness.
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Evidentiary Issues

Section 1280 does not require testimony as to 
the identity or mode of preparation of the 
writing .
The Court can take judicial notice of the 
identity of the record itself.
Evidence Code 664 – Official duties are 
presumed to be regularly performed.
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Other Sources of Data

CSE Income List – Can lead to admissible evidence, but is not 
to be printed out itself

EDD Statements/ UIB Benefit Statements

SSI/SSDI Benefit Statements

1099 Income

Income and Expense Declarations
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Other Sources of Data

Judicial Notice of prior court filings
♦ The Court can take judicial notice that a document exists or of 

prior court orders, but the truth of the contents is not established by 
judicial notice.  

♦ This creates a hearsay problem.
 Declarations against interest: EC §1230 (Obligor must not be available.)
 Admission by Party: EC §1220 (Can be used for prior I&Es from this or other 

cases)
♦ Compulsory Judicial Notice (EC §451) vs Discretionary Judicial 

Notice (EC §452) vs Compulsory Judicial Notice upon Request  (EC 
§453) 
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Final Thoughts

Limitations – Mendoza v Ramos (2011) 182 Cal.App.4th 680

Every earning capacity argument revolves around the child’s 
best interests.  Be sure to mention that an imputation is in the 
best interests of the child – both parents have an equal duty to 
support their child. 

Questions? Comments? Concerns?  
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Please be sure to fill out the session feedback on the mobile app Whova!

Jim Allen, Senior Attorney, Ventura County DCSS

Jim.Allen@VenturaCounty.gov
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